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INTRODUCTION AND EXECUTIVE SUMMARY 

 
The Family Programs Subcommittee has concluded its review of the Mandatory 

Economic Pilot Program and, based thereon, now recommends the termination of the pilot 

program and the implementation of a statewide program calling for the post-matrimonial early 

settlement panel (MESP) mandatory mediation of economic aspects of family law cases.  This 

recommendation is based upon a thorough analysis of the results of the pilot program, as well as 

input received from each of the vicinages in which the pilot program is operating. 

It is to be noted that the Subcommittee’s recommendation specifically includes a 

clarification/modification of the pilot to explicitly permit an alternate dispute resolution event 

selected by the parties to substitute for mediation when so elected by the litigants provided that 

such a selection is made within a designated period of time following the entry of an Order for 

mediation. This recommendation is made to encourage litigants and their counsel to avail 

themselves of alternate dispute resolution in the form litigants and counsel feel will be most 

productive, understanding however, that post-MESP and pre-trial there will be, if these 

recommendations are adopted, a mandatory ADR event.   

The Subcommittee further recommends that litigants and counsel should be advised of 

the availability of and encouraged to utilize, on a voluntary basis, alternate dispute resolution 

modalities, including mediation, at earlier stages of the divorce litigation process.  The 

Subcommittee has concluded that the best way to assure that litigants are advised of the 

availability of ADR is for a certification to be required to be appended to the first pleading filed 

in every FM (dissolution) matter indicating that the litigant has been informed of the availability 

of such services and has been provided with brief descriptive literature explaining the 

ADR/mediation process.  The descriptive literature would be in a form to be prepared by the 
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subcommittee with the approval of the full committee.  The Certification/literature proposal 

represents a logical next step following last year’s amendment to R. 5:3-5(a)(10) that mandates 

reference in retainer agreement that the client has been informed of the availability of ADR 

programs and services.  

BACKGROUND 

The Pilot Program for Mediation of Economic Aspects of Family Law was developed by 

the Supreme Court Committee on Complementary Dispute Resolution (CDR) through its 

Subcommittee on Family Court Programs and was first implemented in 1999 in six counties.  

Three of the counties were designated pre-MESP counties and three counties were designed as 

post-MESP counties.  The three pre-MESP counties were Atlantic County, Burlington County 

and Union County and the three post-MESP counties were Bergen County, Morris County and 

Somerset County.   

Early experience within the pilot revealed that there was extremely limited success in the 

implementation of the pilot in pre-MESP counties, with greater success revealed in the post-

MESP counties.  That experience was discerned from anecdotal accounts as well as from 

accumulated statistics.   It was discerned that in the pre-MESP counties, the program largely 

failed because there was little acceptance within the Bar of pre-MESP mandatory mediation 

because a program implemented before completion of discovery was inherently unfair to the less 

financially advantaged spouse who frequently would not have access to needed information and 

documentation.  Discovery was viewed as the key.  Also, anecdotal comments revealed that early 

on in the litigation process, emotions have not healed sufficiently to prompt programmatic 

success. 

Effective January 1, 2002, the pilot was modified so that all mandatory mediations would 

take place post-MESP rather than pre-MESP.  In 2001, the program was expanded to include 

3 



Ocean County.  The subcommittee has noted that the pilot has met with increased success and 

now has the enthusiastic support of the bench in every pilot county regardless of whether there 

has been widespread use of the pilot.  The pilots in Somerset, Bergen and Morris Counties are 

particularly note worthy.  

Although the original pilot was initially scheduled to end on June 30, 2001, on 

recommendation of the full CDR Committee, the Supreme Court has extended the pilot several 

times.  The first extension ran from June 30, 2001 to December 31, 2001. In January 2002, it was 

extended to August 31, 2002. At the conclusion of its 2002-2004 rules cycle, the CDR 

Committee recommended to the Supreme Court a further extension of the pilot and its expansion 

to an additional large urban northern county, as well as to one southern county with increased 

statistical reporting.   

At its June 15, 2004 Administrative Conference, the Supreme Court considered the 

request of the CDR Committee for the further extension of the pilot to add two additional 

counties, as well as a request from the vicinage 10 (consisting of Morris and Sussex counties) 

that Sussex County be added to the pilot program. 

Although the CDR Committee recommended a two-year extension of the pilot, the Court 

declined to approve that suggestion and further declined to expand the program to the two 

proposed counties.  The Supreme Court did approve a one-year extension of the pilot through 

June 30, 2005 and permitted Sussex County to be added based upon the fact that Morris County, 

the other county in the two-county vicinage, was already a participant.  In its administrative 

determinations, the Court indicated that its approval of this expansion of the pilot was to promote 

“uniformity within the vicinage.” 
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The Court indicated that it had declined to extend or expand the pilot, requesting that the 

CDR Committee continue its review of the merits of the program in sufficient time in advance of 

the June 30, 2005 program end date so that there would be sufficient time to present the CDR 

Committee’s assessment and recommendation to the Court in timely fashion.   

Subsequently, the pilot was briefly extended to August 31, 2005 to permit the completion 

of this Report.  A time line was constructed so that this report would be available for 

consideration by the Conference of Family Presiding Judges on May 23, 2005; by the CDR 

Committee on May 24, 2005; by the Management and Operations Committee on June 8, 2005; 

by the Judicial Council on June 29, 2005 and by the Supreme Court at its Administrative 

Conference on July 6, 2005.   

This report is respectfully submitted consistent with the time schedule contained herein. 

DESCRIPTION OF THE PILOT PROGRAM 

The Pilot Program is described in Appendix XIX of the Rules Governing the Courts of 

New Jersey as follows: 

APPENDIX XIX 
GUIDELINES FOR PILOT PROGRAM 

MEDIATION OF ECONOMIC ASPECTS OF FAMILY 
ACTIONS 

 
Guideline 1.  Applicability 

The provisions of Rule 1:40, insofar as applicable, as modified and 
supplemented by these guidelines, shall govern the pilot program 
in effect in six counties for the mediation of economic issues raised 
in dissolution, non-dissolution, and post-judgment actions.  In all 
pilot counties (Atlantic, Bergen, Burlington, Morris, Ocean, 
Somerset and Union) an order of mediation referral shall not be 
entered sua sponte until the parties have participated in the 
Matrimonial Early Settlement Program.  In all counties the parties 
may request a referral to mediation at any time, and the order of 
referral may then be entered.  No matter shall, however, be referred 
to mediation if a temporary or final restraining order entered 
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pursuant to the Prevention of Domestic Violence Act (N.J.S.A. 
2C:25-17 et seq.) is in effect. 

Guideline 2.  Designation of Mediator. 

Immediately upon referral to mediation, the parties shall select a 
mediator from the vicinage roster or may select any other person 
they deem suitable.  If the parties cannot agree on a mediator 
within 10 days after entry of the order of referral, the judge will 
assign a mediator from the roster on a rotating basis. 

Guideline 3.  Program Operations. 

After consultation with counsel, the date(s), time(s) and place(s) of 
the mediation session(s) shall be set by the mediator.  Counsel for 
the parties shall be encouraged to attend the first mediation session 
and may attend any subsequent session on notice to the other party 
or, if the other party is represented by counsel, notice shall be 
given to opposing counsel.  The parties shall provide accurate and 
complete information to the mediator and to each other, including, 
but not limited to, tax returns, Case Information Statements and 
appraisal reports.  The court may, in the Mediation Referral Order, 
stay discovery and set times for completion of the mediation. 

Guideline 4.  Mediator Roster. 

The vicinage rosters of qualified mediators of economic issues in 
family disputes shall be maintained by the Administration Office 
of the Courts. 

Guideline 5.  Mediator Qualifications and Training. 

Qualified mediators of economic issues in family disputes shall 
have either of the following qualifications: 

A.  A Juris Doctor degree or equivalent, admission to the bar for 
seven years, license to practice in New Jersey, and a practice 
substantially devoted to family law; or 

B.  An advanced degree in psychology, psychiatry, social work, or 
an allied mental health field, or business, finance or accounting or 
licensure as a certified public accountant; seven years of 
experience in the field of expertise; and licensing by the State of 
New Jersey if licensure is required for that field of expertise. 

Qualified mediators shall have completed 40 hours of a training 
program in family mediation approved by the Administrative 
Office of the Courts, or completed a minimum of 25 hours of 
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mediation with the commitment to complete the remaining 15 
hours of specialized training within one year following entry on the 
roster. 

Descriptive literature about the Pilot Program has been made available in each of the pilot 

counties.  A copy of that descriptive literature is appended hereto as Exhibit A. 

THE INVESTIGATION UNDERTAKEN 

In its 2002-2004 rules cycle, the Family Programs Subcommittee sought and received 

input and testimony from each of the seven pilot counties (Atlantic, Bergen, Burlington, Morris, 

Ocean, Somerset and Union) as well as from the organized bar and mediation community.  

Comment was then specifically solicited and received from the Family Law Section of the New 

Jersey State Bar Association; the New Jersey Association of Professional Mediators; and the 

New Jersey State Bar Association Alternate Dispute Resolution Section.  During the 2004-2006 

rules cycle, additional comments were sought.  Specifically, input was requested from each of 

the seven vicinages and from each of the three organizations from which input had been received 

during the prior rule cycle.   

As to the vicinages, all seven vicinages participated either by the submission of written 

comments or by representatives attending the Subcommittee’s meeting on February 16, 2005.  In 

written form, Somerset County’s Presiding Family Part Judge, Thomas H. Dilts, wrote:   

I personally consider the mandatory economic mediation and best 
practices together to be the two most important innovations in the 
Family Division in the past ten years.  Both have helped to change 
he culture in Somerset County and the way that law is practiced. 
By empowering litigants and their attorneys to work creatively and 
cooperatively with a mediator, we have not only been able to better 
serve litigants, we have given them a much better basis to move 
forward in their lives! 

I do not believe that the statistics that are reported fully disclose 
the impact that the program is having.  Unless the case actually 
settles during mediation or immediately following mediation, 
credit is not given to the process for settling the cases.  Progress 
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made during the mediation and the creative and cooperative 
approaches used during that process ultimately bear fruit when the 
case is settled before trial. 

A copy of Judge Dilts’ letter is attached hereto as Exhibit B.   

Present at the Subcommittee’s meeting on February 16, 2005 were, in addition to 

Subcommittee members, The Honorable Ellen L. Koblitz, P.J.F.P., the Bergen County Presiding 

Judge and current Chair of the Conference of Family Presiding Judges; The Honorable Jo-Anne 

B. Spatola, P.J.F.P., the Union County Family Presiding Judge; as well as Bruce Colandrea, 

Family Division Manager in Union County; Debbie Capozzi, Team Leader in Bergen County; 

Ann Marasco, the FD-FM Team Leader in Morris County; and Brendan Toner, Family Division 

Manager in Ocean County.  Subcommittee members present included not only Chair Hymerling, 

but also The Honorable Stephan Hansbury, P.J.F.P., the Presiding Judge in the Morris-Sussex 

vicinage; The Honorable Barbara Ann Villano, P.J.F.P., the Presiding Judge in Ocean County; 

The Honorable Susan Maven, J.S.C., a Family Part judge in Atlantic County; and The Honorable 

Brian R. Martinotti, J.S.C., a Family Part judge from Bergen County; as well as Subcommittee 

members Suzanne Jorgenson, Esquire and Carl Viniar, Esquire, both mediators.  Attending the 

meeting were also Assistant Director of the Family Practice Division within the Administrative 

Office of the Courts, Harry T. Cassidy, and Jennifer Lombardi, Esquire, of the Administrative 

Office staff. 

Given the importance of that meeting, a transcript of the meeting was prepared which 

contained significant comments about the experiences of the economic pilot in the respective 

pilot counties/vicinages.   

Because of the importance of these comments, some of the comments are reproduced 

below.   
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Bergen County – Judge Koblitz warmly endorsed implementation of the pilot statewide.  

She noted that at its inception there was “a certain amount of antagonism from the bar.  Not a 

huge amount, but a certain amount, and certainly on individual cases we heard a lot from 

lawyers, ‘Oh this case is never going to settle with mediation’; or ‘We don’t want to do it’; or 

‘We shouldn’t have to do it’”; but that ultimately “it’s just gotten better and better, and our 

statistics have gotten better in terms of percentages.  Settlements, we have over 50% settlement.  

It’s very, very well received.  I have heard -- I can’t think of a negative comment, and lots of 

positive feedback about the mediators and how helpful they were.  Even in situations where they 

did not settle, that they were very helpful and the trial day when the case ultimately usually did 

settle, people would say, well the mediator suggested this.  That’s what we’re going to do.  So 

very frequently it helped them to settle later on.”   

Judge Koblitz concluded her comments: 

That all having been said, I would say it’s been a very successful 
program.  The people are very happy with their -- that they’re 
happier with it now than they were two years ago.  It’s just -- it’s 
really been very, very successful.  I would hate, I almost don’t 
think you could get rid of it, because I think it would maybe be 
taken over by the bar or something.  But I think that it almost has a 
likeable sound.  I would very much like it to be expanded 
throughout the state. 

Judge Martinotti, also sitting in Bergen County, commented, “…I’ve seen a -- more of an 

acceptance from the bar.  She (Judge Koblitz) indicated even at times before it is ready to go to 

mediation, people ask to go to mediation.” 

Sounding similar themes, Presiding Judge of Morris and Sussex Counties, Stephan 

Hansbury, commented: 

Well, I have little to add…  I think Judge Koblitz has really said it 
all, and I agree with what Judge Koblitz said.  So I can only 
reinforce what they said.  It’s an extremely valuable program.  It’s 
effective, helps people reach their own decision, which allows 
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them then to leave the courthouse at least accepting that this is my 
decision.  I don’t like it, but it’s my decision.  Her numbers run 
around 50/55% success rates…. 

…Between the directly settled and partially settled it’s 54% and if 
you eliminate the ones that settled between the time the Order was 
entered, the numbers are quite high, and that’s pretty consistent 
with what we’ve seen.  Morris has not had any resistance with 
mediators.  I have been involved four years, and the mediators 
have been as happy as they were -- as they are for years -- they’ve 
been very happy for four years.  They’re excited about the 
program….  The lawyers understand that mediation is an effective 
process, and very rarely do I get someone saying, “Judge, I don’t 
believe in the process.  Don’t send it.” 

We also -- Sussex is part of our vicinage too, and we’ve recently 
been added.  Sussex has recently been added.  I met with the bar up 
there a couple weeks ago.  We’ve gotten off the ground a little bit 
slowly in there, but we’re starting to -- Judge Farber is starting to 
refer people to mediation.  The problem there is we don’t have 
enough local mediators. 

Judge Spatola, the Union County Presiding Judge, endorsed the program, indicating that 

its only downside would be the investment of more staff time.   

As to Atlantic County, historically the program has been under utilized.  Judge Maven, a 

member of the Subcommittee, commented on the underutilization of the program, explaining that 

the Atlantic County calendar has been extremely current and little backlog exists.  Nonetheless, 

Judge Maven reported that Atlantic County’s Presiding Family Part Judge, The Honorable 

Vincent D. Segal, expressed to her that he is supportive of the program’s expansion if it is 

beneficial to those who could use it.   

Burlington County Family Division Manager Sopronyi observed that Burlington County 

was originally a pre-MESP program county and that the program then met with “tremendous 

resistance from the bar.”  She observed that in the pre-MESP program, members of the bar felt 

that the program was being done “too early.”  She believed that the program now “seems like it’s 

starting to be kind of a little bit better ingrained in our system.”  She specifically indicated that 
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with the county’s numbers starting to increase, implementation may become just that much more 

important.   

Judge Villano, the Family Presiding Judge of Ocean County, also endorsed the program’s 

statewide implementation.   

Statewide implementation was endorsed by the mediation community as reflected not 

only by input received from the New Jersey Association of Professional Mediators, but also 

mediator members of our Subcommittee.  Indeed, in its 2005 deliberations, the Subcommittee 

received no opinion opposing statewide implementation.  It has been noted that the NJSBA 

Family Law Section did not provide written comment.   

Interestingly, during the course of the Subcommittee’s deliberations, discussion did focus 

on what apparently has been viewed as an ambiguity in Appendix XIX.  In other words, some 

questioned whether the program, as referenced in Appendix XIX, was to be regarded as 

mandatory.  It is evident from the comments received that this ambiguity must be closed in the 

program prior to its statewide implementation. The recommendations contained in this Report 

are intended to close that ambiguity making it clear that the post-MESP program is intended to 

be mandatory to all matters assigned to the program.    

STATISTICAL ANALYSIS 

The principal source of information in the outcome of cases in the mediation program is 

Mediation Case Information Forms that are completed by mediators at the conclusion of a case. 

Included within the Appendix are current and historic statistics with regard to mediation from 

2000 to the present. A cumulative total of the information provided in the forms returned since 

the inception of the program is attached in Appendix C along with the forms supplied to the 

mediators.  Of the 1,144 mediations held, 52% reflect successful agreement on all issues and 

almost 14% reached agreement on some issues.  Only 34% reached no agreement.  This success 

11 



is remarkable, given that these cases are matters that have not settled at Case Management 

Conferences or MESP. Of 1,144 cases, the average time per case was 4 hours and 55 minutes 

with mediator preparation time averaging 1 hour and 10 minutes, less than the maximum of 1 

hour 30 minutes permitted for preparation. In over 80% of the cases, the referral to mediation 

was made by the court, with the parties or attorneys choosing the mediator more than 58% of the 

time. Of the total, 588 cases took more than 3 hours, after which the parties must pay the 

mediator, and the average time paid for by the parties over and above the free time was 4 hours. 

66% of the cases were mediated after full discovery and over 78% of respondents stated the 

timing of the referral to mediation was “appropriate.”  

Prior to the extension of this project in 2004, then Administrative Director Williams 

requested an analysis of the impact of the mediation program on subsequent applications and 

time to resolution.  A small sample of 20 cases indicated that cases that were successfully 

resolved through the pilot program took less time to final resolution and filed fewer post-

judgment applications.  A more extensive sample of 150 cases was examined to confirm this 

finding.  The results of this examination (attached as Appendix E) reflect that cases that settled in 

mediation were resolved an average of 3 months sooner than cases that did not settle. The 75 

cases that settled with mediation filed a total of 34 post-judgment motions in a 2-year timeframe 

compared to 104 motions for the cases that did not settle in mediation. 

While virtually all divorce cases eventually settle, cases that settled in mediation did so in 

less time and with fewer post-judgment applications.  This is evidence that the program has 

achieved the results intended when the program was initiated. 
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COMPATIBILITY OF PROGRAM TO MESP AND WHY BOTH PROGRAMS  

SHOULD OPERATE 

The Subcommittee has carefully considered the historic interrelationship between the 

pilot programs and the Matrimonial Early Settlement Program (MESP) Panels that have existed 

in each of the pilot counties as well as throughout the State.  The MESP process stands as one of 

the true successes in the Family Court and represents a beacon of bench/bar cooperation.  

Conceived of by the Bar and then incorporated by rule into the Family Part, the MESP program 

is a continuing marvel. The MESP process is now more than twenty years old.  Although 

administered somewhat differently in different vicinages, the MESP program represents the 

single most successful CDR tool in the process of resolving the economic issues inherent in New 

Jersey divorces.  The fact that throughout the state, MESP panelists serve without compensation 

stands as a tribute to the selflessness and professionalism of the Bar and the wisdom of the Bar’s 

past and present state and county leadership in conceiving of and fostering the continued success 

of the MESP program.  Nothing should be done to challenge the continued success of MESP 

programs nor should their usefulness or importance be challenged. 

The economic pilot was not intended to challenge either the past or future efficacy of the 

MESP process.  Nor has it done so.   

As the pilot program evolved, the mandatory program was intended only for post-MESP 

matters, that is, cases that did not settle as a result of MESP.  That is what is now recommended 

for statewide implementation. The programs have different but complementary purposes.  Not 

only can they coexist but their continued co-existence is important to the success of the statewide 

program now recommended.   

The subcommittee is convinced that there now exists greater acceptance than ever before 

of the economic mediation program now recommended.  This has come with time; with the 
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development of a culture favoring the program in the most active pilot counties; even as the 

result of the Bar’s greater realization that mediation of economic matters is an appropriate and 

cost-efficient method to resolve disputes that have not been resolved after MESP. In essence, it is 

believed that even statewide, the program can and should be implemented thereby becoming 

another tool for the judiciary to foster the amicable resolution of matrimonial disputes.   

DISCUSSION OF CONCEPT OF CDR EVENT SELECTED BY 

PARTIES AND COUNSEL RATHER THAN AUTOMATIC 

REFERRAL TO PROGRAM 

The Subcommittee has discussed in detail the concept that in lieu of mandatory 

assignment to the post-MESP Economic Mediation, litigants should be permitted to agree 

themselves upon an alternative form of Complementary Dispute Resolution.  The Subcommittee 

has noted an increasing number of both matrimonial attorneys and retired judges who perform 

valuable CDR services, although not necessarily as trained mediators.  The Subcommittee notes 

that in many instances this constitutes a form of nonbinding arbitration rather than mediation.  

The Subcommittee encourages this process because it recognizes that what is most important is 

affording litigants an opportunity to resolve their matters after an MESP and prior to trial.  For 

that reason, the Subcommittee specifically endorses that concept.   

COMMENTARY ON VOLUNTARY PRE-MESP MEDIATION 

The Subcommittee is mindful that mediation is generally viewed as a voluntary process 

which permits litigants within a non-adversarial context, with qualified assistance, to resolve 

their matters.  The Subcommittee believes that although the mandatory program should, for 

many reasons, be confined to post-MESP situations after discovery has been either entirely or 

largely completed, the public should be advised of the availability of pre-MESP mediation 

services available on a voluntary basis.   
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In this regard, the subcommittee distinguishes between the mandatory post-MESP pilot 

now recommended to be implemented statewide and voluntary mediation that the subcommittee 

seeks to encourage.  The subcommittee views that by continuing to assure that litigants are 

informed of the availability of mediation services, some will choose mediation.   

The process that the subcommittee recommends is that, as a follow up step to the 

amendment to R. 5:3-5(a)(10) that became effective September 1, 2004 requiring that all 

matrimonial retainer agreements contain language that there is the “availability of 

Complementary Dispute Resolution programs including but not limited to mediation and 

arbitration”, there should now be a required certification appended to the first pleading filed by 

each party wherein the party Certifies that he or she has been informed of the availability of such 

programs and has received descriptive literature describing CDR.       

Very much in concert with that conclusion is a need that the Subcommittee sees for 

attempting to differentiate between complex and less complex matrimonial matters.  It will be 

seen in the recommendations that follow that the Subcommittee urges the CDR Committee to 

refer to the Supreme Court Family Practice Committee its recommendation encouraging the 

greater implementation of differentiated case management so that less complex matters will be 

presented to MESP panels more rapidly than appears now to be the practice. 

STAFFING THE PROGRAM: 

SPECIFIC RECOMMENDATIONS OF THE SUBCOMMITTEE 

The current FM or dissolution staffing model is based upon one case processing staff 

person for every 220 FM cases.  For 2006, this represents 292 FM case processing staff for 

64,000 cases.  The experience of the pilot programs has been that additional staff efforts, beyond 

those required for ordinary FM case processing has been necessary to implement the program.  

The additional steps taken include:  contact with mediators to schedule cases, follow-up with 
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mediators to obtain statistical reports and case status, recording and reporting individual 

mediation case statistics, calculating monthly statistical reports and additional requirements for 

case tracking.  The time and effort required to complete a significant number of these tasks could 

be reduced if the FACTS system was modified to facilitate the tracking, noticing and statistical 

reporting.  Access to a Web based evaluation form would reduce the burden of mediator follow-

up and the receipt of evaluations and case status updates.  Such a system would also improve 

statistical reporting.   

 With these factors in mind, and based upon a 12 month roll out plan, the Committee 

recommends that: 

1. For fiscal year 2006, the Family Staffing Model be increased by .5 FTE per 

vicinage as each vicinage initiates the program. 

2. The modification of FACTS and development of a web-based evaluation 

reporting system be established as a fiscal year 2006 priority for ITO. 

3. Upon program implementation statewide, and completion of the IT 

enhancements, the Family Staff Model should be adjusted to incorporate this 

function into the ordinary FM case-processing model.  The “weight” given to the 

staff efforts for their program should be based upon the assessment of need when 

the program and supportive computer system are in place. 

RECOMMENDATIONS 

1. Recommendation No. 1: Termination of the Pilot and Creation of a Statewide 
Program. 

 The Pilot Program For The Mediation Of Economic Aspects Of Family Actions 

should be terminated.  The Subcommittee has concluded that there is now sufficient information, 

both anecdotal and quantitative, to terminate the pilot and based upon the results and acceptance 
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of the pilot, to recommend that the program be implemented statewide.  In large measure the 

subcommittee has reached this conclusion because of the warm endorsement the pilot has 

received from each of the pilot counties.  With the passage of time, the Subcommittee believes 

that the program has gained sufficient acceptance from the Bar and public and that the pilot 

deserves statewide implementation throughout all fifteen vicinages. 

2. Recommendation No. 2:  Implementation Should Be Phased In Over A 
Period Of Not More Than Twelve Months With Additional Counties/Vicinages Being 
Added In An Orderly Fashion Monitored By The Conference of Family Presiding Judges 
And The CDR Committee.     

The statewide program should be implemented in an orderly process as soon as is 

practicable.  Implementation should be phased in over a period of not more than twelve months 

with additional counties/vicinages being added in an orderly fashion monitored by the 

Conference of Family Presiding Judges and the CDR committee.     

Initially the program should be continued in the now eight pilot counties (Atlantic, 

Bergen, Burlington, Morris, Ocean, Union, Somerset and Sussex).  Additional counties should be 

added as staff services and the bench and bar are informed of the program, how it will work, and 

how it will be administered.  Although exact implementation may not initially be uniform, the 

goal should be statewide uniformity within a reasonable period of time.  Of critical importance in 

the statewide implementation of the program will be the selection of one Judge, usually but not 

always the Presiding Judge, to lead and monitor the implementation process.  

The Subcommittee is convinced that on a vicinage-by-vicinage basis, arrangements can 

be made for the implementation of the program so that the one year goal for full statewide 

implementation can be achieved and on an annual basis, to report to the Supreme Court on the 

evolution of the program. 
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3. Recommendation No. 3:  Statewide Roster of Mediators. 

The program should continue in its current form, with an established roster of mediators 

for family programs.  Recognizing that qualified mediators are not necessarily located on a 

county-by-county basis, a statewide roster of mediators should be approved.   

4. Recommendation No. 4:  The Concept Of Mandatory Post-MESP Mediation 
Or A Post-Mediation CDR Event.   

The program should require that litigants in every case participate in either mandatory 

post-MESP mediation or in an alternate post-MESP CDR event.  The object should be to require 

participation in such a process regardless of its precise form.   

The Subcommittee recommends that an alternate CDR event by agreement of the parties 

and counsel may be substituted for mandatory post-MESP economic mediation.  The 

subcommittee is mindful that, in recent years, a number of retired judges as well as a number of 

distinguished matrimonial law practitioners who are not trained as mediators have offered their 

services to arbitrate matrimonial disputes.  The subcommittee does not want to discourage such 

efforts and instead recommends that utilization of these professionals should be allowed to 

substitute for referral to the mandatory post-MESP program.  It is more important that litigants 

attempt, after MESP, to resolve their matters through CDR than to insist that only a particular 

CDR modality be used. 

Election of this alternative however, should be made within the timeframe within which 

litigants may opt in favor of a particular mediator rather than Court appointment from its 

statewide list of qualified mediators. 

5. Recommendation No. 5: Timing and Procedure.   

Upon referral to mediation, the parties shall be required to select a mediator from the 

statewide roster or may select any other person, whether a mediator or not, to conduct a 
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complementary dispute resolution event.  If the parties cannot agree on a mediator/other person 

within seven days after the entry of the Order of Referral, the judge shall assign a mediator from 

the statewide mediator roster.  It is within that same 7 day period that litigants should be required 

to make their election of an alternate post-MESP CDR event, listing specifically the attorney or 

other professional whose services would be utilized. Within that 7-day period, the parties shall be 

required to consent to the form of an amended Order that would list the name of the alternate 

mediator or alternate individual who shall conduct the alternate CDR event. The amended Order 

shall designate the date when the first such mediation or alternate CDR event shall take place.  

Generally, the Subcommittee adopts the program operations guidelines set forth in 

current Appendix XIX of the rules governing the courts of New Jersey as follows: 

A.  An order of mediation referral shall not be entered sua sponte until the parties have 

participated in the Matrimonial Early Settlement Program. 

B.  The parties may request a referral to mediation at any time and the order of referral 

may then be entered. 

C.  No matter shall be referred to mediation if temporary or final restraints have been 

entered pursuant to the Prevention of Domestic Violence Act, N.J.S.A. 2C:25-17 et. seq. and an 

order remains in effect. 

D.  Immediately upon referral to mediation, the parties may select a mediator from the 

statewide roster or designate the individual who will conduct the alternate post-MESP CDR 

event. If the parties cannot agree, the judge supervising the program shall assign a mediator from 

the statewide roster.  If the parties agree on an alternate form of CDR, the selection, with a 

specific person on a specific date and time, shall be chosen within 7 days after the entry of an 

order of referral.  
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E.  After consultation with counsel, the date(s), time(s) and place(s) of the mediation 

session(s) shall be set by the mediator or by the individual conducting the alternate post-MESP 

CDR event.  Counsel for the parties shall be encouraged to attend the first mediation session and 

may attend any subsequent session on notice to the other party or if the other party is represented 

by counsel, notice shall be given to opposing counsel.  The parties shall provide accurate and 

complete information to the mediator and to each other, including but not limited to tax returns, 

Case Information Statements and appraisal reports.  The court may, in the Mediation Referral 

Order, stay discovery and set times for completion of the mediation. 

F.  Consistent with Recommendation 6 contained herein, participation by the parties shall 

be mandatory for any post-MESP matter in which an order for mediation/order for alternate post-

MESP CDR event has been entered.  The parties shall be required to participate in an initial 

meeting up to 3 hours, with no more than 1.5 hours of preparation time by the mediator and at 

least one 1.5-hour face-to-face mediation with the parties.  The costs for said initial 3 hours shall 

not exceed $100 per hour shared by the parties unless otherwise agreed by the parties, unless 

otherwise ordered by the Court.  Although the initial 3-hour session shall be regarded as 

mandatory and subject to the enforcement powers of the Court, additional participation shall be 

regarded as voluntary.  The Subcommittee adopts the recommendations and reasoning contained 

in the CDR committee’s recent report on the free 3-hour issue.  

6. Recommendation No. 6:  Participation in the Program Should be Mandatory. 

The apparent ambiguity in the pilot program must be closed.  Participation in the program 

must be mandatory.  Participation in the program should be defined as participation in at least 

one mediation or post-MESP CDR session.  Litigants should not be required to participate in 

more than one session although it is hoped that, through participation in one such session, they 

shall come to understand the process and its inherent merit.       
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7. Recommendation No. 7: The Subcommittee Recommends that Litigants and 
Counsel Should be Advised of the Availability of and Encouraged to Utilize, on a Voluntary 
Basis, Alternate Dispute Resolution Modalities, including Mediation, at Earlier Stages of 
the Divorce Litigation Process.  

The Subcommittee recommends that litigants and counsel should be further familiarized 

with the availability of CDR modalities at earlier stages of the divorce litigation process.  Doing 

so may inform litigants of CDR options and how their matter might be resolved.  The 

Subcommittee recommends that litigants be required to sign a Certification that will be appended 

to all initial FM pleadings (either a Complaint, Counterclaim or Entry of Appearance) certifying 

that they have been informed that mediation and other CDR modalities are available to assist 

them in resolving the financial aspects of their matrimonial disputes and that they have been 

provided with a copy of a form that will be created by this Subcommittee explaining the CDR 

process as an alternative or as an adjunct to traditional litigation.  The form should not be in the 

nature of an advertisement but instead a neutrally phrased document explaining the mediation 

process. 

8. Recommendation No. 8:  The following Court Rules should be Adopted in R. 
1:40 and in Part V of the Rules to Accommodate the Statewide Implementation of the 
Program.  

A. Amendment to R. 5:4-2:

R.5:4-2 should be amended to include a new subsection (g) with the current R.5:4-2(g) 

renumbered as R.5:4-2(h).  The new subsection R.5:4-2(g) should read as follows: 

Affidavit or Certification of Notification of Complementary 
Dispute Resolution Alternatives. 

The first pleading of each party shall have annexed thereto an 
affidavit or certification that the litigant has been informed of 
the availability of complementary dispute resolution 
alternatives to conventional litigation including but not limited 
to mediation or arbitration and that the litigant has received 
the descriptive literature that appears in Appendix XXXX to 
the rules. 
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If the Court adopts this recommendation, our subcommittee will address the drafting of 

the required descriptive literature.      

B. Amendment to R. 5:5: 

R. 5:5 should be amended to include a new subsection which should appear as R. 5:5-5 

with the existing R. 5:5-5 and R. 5:5-6 and R. 5:5-7 being renumbered as R. 5:5-6, R. 5:5-7 and 

R. 5:5-8.  The new subsection R. 5:5-5 should read as follows: 

Participation in Mandatory Post-MESP Mediation or in a 
Mandatory Post-MESP Complementary Dispute Resolution 
Event. 

All vicinages shall establish a post-MESP program for the 
mediation of the economic aspects of divorce consistent with 
the procedures set forth in Appendix XIX.  Unless good cause 
is shown why a matter should not be referred to this program, 
litigants shall be required to participate in the program for no 
more than 3 hours, consisting of 1.5 hours of preparation time 
by the mediator or other individual conducting the alternate 
CDR event and 1.5 hours of time for the mediation or other 
CDR event.  Participation after the first 3 hours shall be 
voluntary.  In any matter in which a settlement is not achieved 
at the time of the MESP, an order for mediation or other post-
MESP Complementary Dispute Resolution event shall be 
entered.  The order shall provide that the litigants may select a 
mediator from the statewide-approved list of mediators or 
select an individual to conduct a post-MESP CDR event.  
Litigants shall be permitted to select another individual who 
will conduct a post-MESP mediation event provided the 
selection is made within 7 days.   

C. Amendment to R. 1:40: 

R. 1:40 should be amended to include an additional section to Rule 1:40-5, which would 

be renamed “Mediation in Family Part Matters.” Section A would be renamed “Mediation of 

Custody and Parenting Time Actions” and a new section B would be added as follows: 

B.  Mediation of Economic Aspects of Divorce 

The CDR program of each vicinage shall include a post-
Matrimonial Early Settlement Panel (MESP) program for the 
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mediation of the economic aspects of divorce or for the conduct 
of a post-MESP alternate CDR event consistent with R.5:5-5 
and Appendix XIX of the Rules.  However, no matter shall be 
referred to mediation if there is in effect a preliminary or final 
order of domestic violence entered pursuant to the Prevention 
of Domestic Violence Act (N.J.S.A. 2C:25-17 et. seq.). 

CONCLUSION 

The Family Program Subcommittee, as of the result of its multi-cycle review of the pilot 

program for the mediation of the economic aspects of divorce, has concluded that the time has 

come for the program to be implemented statewide.  Although in earlier Rules cycles the 

Subcommittee had recommended extensions of the pilot rather than statewide implementation, 

the Subcommittee is now satisfied that the program has gained sufficient acceptance to now 

justify its statewide implementation.  The anecdotal and statistical reports that have been 

received demonstrate not only the enthusiastic endorsement of the program but also the 

program’s acceptance and success in at least several of the pilot counties.  We accept the 

proposition that in those counties, the program has made a difference that justifies the 

endorsements that have been received and indeed, that abandonment of the pilot would eliminate 

what has become a viable option for the resolution of the vexatious economic issues that 

sometimes lie at the core of family matters.  We are convinced that rather than continuing the 

pilot in select counties, it is now time to implement the program statewide. 

We are also convinced that statewide implementation of the program will find general 

acceptance not only from the bench but also from the bar and that the cry often expressed at the 

program’s inception that its implementation would compromise the effectiveness and even the 

existence of the Matrimonial Early Settlement Program is no longer a viable concern.  It is 

understandable that a new concept will sometimes be met with skepticism or even outright 

opposition.  Time, however, has a way of assuaging concerns.  As CDR concepts have gained 
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greater statewide acceptance throughout the judicial system, so too here.  At this time, the 

program is unlikely to be greeted with fear or cynicism but instead greeted as a viable alternative 

to the litigation process. 

It is respectfully suggested that implementation of all of the recommendations contained 

in this report are in the best interests of the citizens of the State of New Jersey.  It represents a 

proactive effort to address past concerns by a comprehensive multi-level and multi-faceted 

approach.  This report should be read in its entirety because it has been carefully crafted to 

provide a comprehensive program.  It retains the now generally accepted conclusion that a 

required program should only be implemented when an MESP does not provide a comprehensive 

settlement thereby preserving the integrity of the MESP process, a process that has gained the 

respect of the pubic, bench and bar and must not be compromised.  Acceptance of the post-

MESP approach assures that discovery will have been entirely or largely completed thereby 

providing a safeguard that litigants will not be required to participate in the program without 

sufficient knowledge and information to make meaningful and informed decisions.  The program 

incorporates the option of a post-MESP CDR event to substitute for referral to traditional 

mediation for those who elect to have the event conducted by someone other than a mediator.  

Doing so opens the way for litigants to elect that such events should be conducted by skilled and 

experienced retired judges or distinguished matrimonial practitioners.  As such, the program is 

designed to encourage the CDR process rather than any single form of CDR. This is 

recommended so that form is not exalted over substance.  Including a good cause exception to 

the rule of automatic referral is intended to address any issues that might exist concerning access 

to the Courts.   
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The report also incorporates an acknowledgment that in addition to the mandatory aspects 

of the program, it is appropriate to more widely acknowledge the availability of CDR services at 

earlier stages of the divorce process.  That is why a new Certification appended to initial 

pleadings is recommended. 

The Subcommittee believes that the odyssey of the pilot was extremely worthwhile; that 

the Supreme Court has permitted it sufficient time to be adequately studied; and that its merit is 

now adequately shown to warrant statewide implementation. 

The subcommittee thanks the full CDR committee for its encouragement over the years 

and rules cycles the pilot has spanned.  The time has come to move forward with the confidence 

that the program now recommended is worth of enthusiastic support. 

 

Respectfully submitted, 
 
 
____________________________ 
LEE M. HYMERLING, ESQUIRE 
Subcommittee Chair 
 

May 23, 2005 
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